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In The 


Ignited States Court of Appeals 
for t!)e ^District of Columbia 

No. 8993 


John E. Henkel, 
Appellant, 

v. 

John T. Varner, 
Appellee . 


APPEAL FROM ORDER OF DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 

Tliis is an appeal from an order of the District Court of 
the United States for the District of Columbia pursuant to 
Sec. 17-101, D. C. Code, 1940 (Act of Mar. 3, 1921, 41 Stat. 
1312, sec. 12). L 

This Court in Henke/v. Varner, 78 U. S. App. D. C. 197, 
138 F. 2d 934, reversed a judgment for the appellee, who 
was plaintiff below. An order on the mandate from this 
Court fixed costs against the plaintiff below in the sum of 
$401.73. (Appellant’s Appendix 1.) 

The appellant, defendant below, filed a motion for se¬ 
curity for all costs and charges which might be adjudged 


o 


against the plaintiff on the ground that such plaintiff had 
become a nonresident of the District of Columbia. (Applts. 
App. 3.) Such action was taken pursuant to the provisions 
of Section 11-1506, D. C. Code, 1940 (Act of Mar. 3, 1901, 
31 Stat. 1219, sec. 175), post. 

The lower Court refused to order security for costs in 
an amount sufficient to cover the accrued costs of $401.75, 
but did fix the security for costs in the amount of $50 cash, 
or in lieu thereof, an undertaking or bond in the sum of $100. 
(Applts. App. 4.) The plaintiff below gave bond in the sum 
of $100. (Applts. App. 4.) The defendant below appealed. 

STATEMENT OF THE CASE 

After the reversal of this case (Henkel v. Varner, supra), 
the lower Court, in accordance with the mandate of this 
Court, assessed costs against the appellee, plaintiff below, 
in the sum of $401.75. (Applts. App. 1.) There is no dis¬ 
pute respecting the amount of those costs. 

The appellant then moved the Court to stay further pro¬ 
ceedings in the case until those costs were paid. (Applts. 
App. 2.) The appellee thereupon filed an affidavit alleging, 
on information and belief, that such costs had been paid by 
appellant's insurance carrier. (Applts. App. 2.) 

The trial Court refused to stay the proceedings (Applts. 
App. 3), and the defendant below then moved the Court to 
require the plaintiff below to give security for all costs and 
charges that might be adjudged against him, because the 
plaintiff below had become a nonresident of the District of 
Columbia. (Applts. App. 3.) Section 11-506, D. C. Code, 
1940, post, requires a plaintiff, who has become a non¬ 
resident after filing suit, to give security for all costs. 

The lower Court fixed the security for costs in the sum 
of $50 cash, or a $100 bond in lieu thereof. (Applts. App. 4.) 
Neither amount was sufficient to secure the accrued costs 
of $401.75. 


o 
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From such order, fixing the amount of the security for 

7 O v 

costs, tlie defendant below has appealed. 

i 

STATUTE INVOLVED 

Section 11-50G, D. C. Code, 1940, Act of Mar. 3, 1901, 31 
Stat. 1219, sec. 175: 


The defendant in anv suit instituted bv a nonresi- 

• •> 

dent of the District of Columbia, or by one who be¬ 
comes such after the suit is commenced, may, upon 
notice served on the plaintiff or his attorney, at any | 
time after service of process on the defendant, require i 
the plaintiff to give security for all costs and charges j 
that may be adjudged against him on the final disposi¬ 
tion of the cause. But such right of the defendant 
shall not entitle him to delay in pleading, and his plead¬ 
ing before the giving of such security shall not be 
deemed a waiver of his right to require such security 
for costs. In case of noncompliance with the fore- | 
going requirements, within a time to be fixed by the j 
court, judgment of nonsuit or dismissal shall be en- j 
tered. The security required may be by an under¬ 
taking, with security, to be approved by the court, or j 
by a deposit of money in amount to be fixed by the 
court. 

A nonresident may, at the commencement of his 
suit, deposit with the clerk such sum in money as the 
court shall deem sufficient as securitv for all costs that 
may accrue in the cause, which deposit may afterwards 
be increased on application, in the discretion of the 
court. 

I 

| 

STATEMENT OF POINTS 

• j 

I 

i 

The plaintiff below, having become a nonresident of the 
District of Columbia, should have been required to give ; 
securitv for costs at least in the amount of $401.75, which i 
costs the Court assessed against the plaintiff below. The 
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lower Court erred in fixing the securitv for costs in the 
sum of $50 cash or a bond in the sum of $100. 

SUMMARY OF ARGUMENT 

The trial Court erred in fixing the nonresident plaintiff’s 
security for costs in an amount which was entirely inade¬ 
quate to secure the costs of the defendant which had accrued. 

Such an order of the lower Court is one from which an 
appeal will lie to this Court. Watson v. Glassie, 05 Md. 658, 
659, 53 At. 428. 

The lower Court should have fixed the security for costs 
in an amount sufficient to secure the payment of accrued 
costs as well as probable future costs. Watson v. Glassie, 
supra; Snyder v. Griswold, et ah, 250 X. Y. S. 26; Ex parte 
Louisville & X. R. Co., 124 Ala. 547, 548, 27 So. 239; Hazelton 
etc. Co. v. Citizens St. Ry. Co. (C. C. Tenn.), 72 Fed. 325, 330. 

ARGUMENT 

Such an order is one from which an appeal will lie. In 
Watson v. Glassie, 95 Md. 658, 659, 53 At. 428, the defend¬ 
ant’s motion for security for costs, because of plaintiff's 
nonresidence, was granted, then rescinded on the ground 
that plaintiff had set forth his residence in the bill of com¬ 
plaint and defendant had waived his right to demand such 
security after the filing of his answer. The Court of Ap¬ 
peals of Maryland reversed such ruling, saying: 

The action of the learned Court below was evidently 
based upon the well-established equity practice before 
the passage of the Act of 1S44, Ch. 219, which is now 
codified as sec. 152, Art. 16. Under the old practice 
if the defendant having knowledge of the plaintiff’s 
nonresidence answered, or indeed if he took any pro¬ 
ceeding whatever recognizing the plaintiff’s right to 
sue, the right to have the rule laid was held to have 
been waived. Mayer v. Tyson, 1 T>1. 559, 565; Hatton 


pp 

o 

v. Weems, 12 G. & J. 103; but this practice now, in 
this respect, is governed by the provisions of the Code 
just referred to, viz., sec. 132, Art. 16, which is that 
“In all cases in cliancerv a rule for seeuritv for costs 
may be laid at any time before final decree is passed.’’ 
It appears from a certified copy of the docket entries 
* * * that while a final decree was passed the 8th 
day of April, 1901, it was subsequently, on the 27th 
of November of the same year, revoked and rescinded, 
the Court at the same time directing that the cause 
should proceed as if no such decree had been passed. 
Whereupon, that is to say, on the 13th of the following 
month, an application for the rule was made, and hav¬ 
ing been made before the final decree it was in time 
and should have been granted. * * * 

In conclusion it was contended that the appeal must 
be dismissed because the order appealed from is not 

final or in the nature of a final decree. But certainlv 

• 

such a contention cannot be seriously made, for the 
order appealed from denies, and forever denies, to the 
defendants, if it should be allowed to stand, a most 
valuable statutory right. And while it is true, as con¬ 
tended by the appellee, that costs are within the dis¬ 
cretion of the Court and, therefore, no appeal will be 
allowed from an order allowing or denying them, yet 
the order appealed from in this case is not such an 
order. By it costs are not dealt with, but the defendant 
is deprived of his statutory right to secure himself 
against loss in case of certain contingencies. That 
such a right is of great practical value is apparent. 
Indeed it may happen and does happen that the exist¬ 
ence of this right is the only shield which citizens of 
this State are able sometimes to interpose as a pro¬ 
tection against a troublesome and expensive litigation 
instituted against them by irresponsible nonresidents. 

We proceed now to the consideration of the merits of our 
case. If this case is not reversed, and the order is per¬ 
mitted to stand, the appellee can be compelled to pay only 
$100 of the $401.73 accrued costs, if judgment is against 
him on the trial. The statute will have been no protection 
to the appellant whatsoever. 
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After judgment for the defendant, the question will have 
become moot. 

Section 11-506 of the D. C. Code, 1940, supra, provides 
that the defendant may require a nonresident plaintiff to 
give security for costs. Thereby, discretion is lodged in the 
defendant to require security for costs or not. Undoubtedly, 
the trial Court has some discretion in fixing the amount of 
the security, but that is limited by the statute. 

By the statute, the defendant has the unqualified right to 
“require” the nonresident plaintiff to give “security for 
all costs and charges that may be adjudged against him on 
the final disposition of the cause.” The order of the lower 
Court assessing costs against the plaintiff in the amount 
of $401.75 was never questioned by the appellee. On final 
disposition of this cause, the defendant will be entitled to 
additional costs if he prevails, or will be entitled to a credit 
for the amount of costs already fixed, if judgment be 
against him. 

In either event, the costs of $401.75 will be adjudged 
against the plaintiff. Therefore, in this case, the terms of 
the statute directing the Court to fix the security for all 
costs and charges that “may be adjudged” against the 
plaintiff could only be met by fixing the amount of security 
for costs in a sum sufficient to secure the defendant for the 
accrued costs of $401.75 and the future, probable costs. 

In this connection, the attention of the Court is directed 
to the absence of the phrase “discretion of the court” in 
the first paragraph of the above statute and it’s presence 
in the second paragraph. 

The Congress expressly vested a discretion in the Court 
only where the nonresident plaintiff posts security for costs 
with the clerk at the commencement of the suit. If it there¬ 
after becomes inadequate to protect the defendant, the 
Court is then given the discretion to increase the amount 

of the securitv. 

•* 

Otherwise, in a case similar to that at bar, the statute is 
mandatory. The Court must fix the security in an amount 
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sufficient to secure the defendant for all costs and charges 
that may be adjudged against the plaintiff. Where a part 
of such costs and charges have already been fixed, such 
amount must be the absolute zero, the definite, minimum 
base for the amount of security for the plaintiff to give. 

This precise question has been before the Courts infre¬ 
quently. The vast number of cases upon this topic deal 
with the old practice where failure to move for security for 
costs before filing a plea was fatal to the motion. A defend¬ 
ant who answered or entered a general appearance, and then 
moved for security for costs, was denied relief. 

However, that practice has been expressly abolished by 
the Code, supra. 

In Snyder v. Griswold (Sup. Ct.), 250 X. Y. S. 26, we find: 

This an application for an order requiring the plain¬ 
tiff to give security for costs under sections 1522 and 
1524 of the Civil Practice Act. The application is 
opposed on the ground of laches. At present, the action 
is at issue, and has been noticed for trial. 

Previous to the year 1915, it had been held that a 
defendant waived his absolute right to security for 
costs, unless his application wras made prior to an¬ 
swering, and that, after answer, the granting of such 
security wras in the discretion of the court. The W. A. 
Ives Mfg. Co. v. Smith & Hemenw’ay Co., 166 App. Div. 
910,151 X. Y. S. 275; Belch v. Delaware & Hudson Co., 
173 App. Div. 867,160 X. Y. S. 74. 

By the Law's of 1915, c. 635, the Legislature amended 
the then Code section by inserting the werds “at any 
time” (Code Civil Procedure 3272; now’ Civil Practice 
Act, sec. 1524), and, since such amendment, the rule is 
that the application may be made and must be granted 
at any stage of the action. Hungarian Gen’l Credit- 
Bank v. Titus, 175 App. Div. 507, 161 X. Y. S. 1078. 
(Italics supplied.) 

In Ex parte Louisville & X. R. Co., 124 Ala. 547, 548, 
27 So. 239, although the Court held that an appeal W’ould 
not lie from an order requiring partial security for costs 
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from a nonresident plaintiff, a writ of mandamus was 
awarded by the appellate Court directing the lower Court 
to order security for accrued and probable, future costs. 


The Court said: 



wards removes from the State, the defendant, by mo¬ 


tion to the Court in term time, or by notice to the 
plaintiff, his agent or attorney, or solicitor in vacation, 
may require security for costs; * * V’ 


The language of the statute is too plain to admit of 
question—it calls for no construction. It is the same 
as that employed in Section 1347 requiring security for 
costs bv one who is a nonresident at the commence- 
mcnt of the suit. “Security for costs” means nothing 
more nor less than security for all costs for which the 
plaintiff may be or may become liable. When the plain¬ 
tiff removes from the State and beyond tbe jurisdiction 
of the Court, the same reason for requiring security 
for costs thereafter accruing would apply to costs 
alreadv created. 


The statute of the District is more strough* worded than 
the Alabama statute. It is clear that in the case at bar 
the lower Court erred in refusing to order sccuritv for 
accrued costs as well as probable, future costs. 

In Hazelton etc. Co. v. Citizens St. Ry. Co. (C. C. Tenn.), 
72 Fed. 325, 330, the Court directed a finding on the orig¬ 
inal bill. The plaintiff became a nonresident and, upon 
application to file a supplemental bill, was required to give 
security for accrued and future costs. The Court said: 


The result is that the application to file this original 
bill in the nature of a supplemental bill will be granted, 
upon giving bond for costs, but this bond should be 
large enough to include the costs already accumulated; 
for if the assignee (in insolvency of the plaintiff) is to 
have the benefit of the former proceedings, lie must 
take the place of the original plaintiff, in his liability 
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i 

I 


for costs, mid this being already a very large record,] 
with accumulated costs of more than $G00, and as! 
further litigation may ensue upon the filing of this! 
new bill, the plaintiff will be required to give a cost! 
bond of $1,000. 

i 

In the case at bar, plaintiff was allowed to amend hisj 
complaint after the reversal of this case. (Applts. App. 3.)j 
Fnder such circumstances, the plaintiff below should have! 
been required to give security for accumulated and prob-j 
able, future costs. 

! 

CONCLUSION I 

This case should be reversed, with instruction to the; 
lower Court to order security for costs in such an amount! 
as to secure the accumulated costs of $401.75 plus the prob¬ 
able, future costs. 

i 

! 

Respectfully submitted, 

Charles AY. Arth, j 

John II. Burnett, 

Attorneys for Appellant. 
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APPENDIX 


1 In the District Court of the United States 
for the District of Columbia 


John T. Varner, 

Plaintiff, 
vs. 

John E. Henkel, 

Defendant. 


Civil Action Xo. 7031. 


[Filed Jun 13 1944 Charles E. Stewart, Clerk] 


Order cn Mandate Reversing Judgment of District Court 

Defendant having appealed to the United States Court 
of Appeals for the District of Columbia from the judgment 
entered in this cause on the 19tli day of December, 1941, 
and said Court having issued its mandate dated December 
20, 1943, wherein it was ordered, adjudged and decreed 
that such judgment be reversed with costs against the 
plaintiff in favor of the defendant, 

Now, upon the mandate of the United States Court of 
Appeals for the District of Columbia, dated the 20th day 
of December, 1943, 

It Is Ordered, Adjudged and Decreed That the judgment 
of this Court entered herein on the 19th day of December, 
1941, be and the same hereby is vacated and set aside; 
that the cause be restored to the docket for further pro¬ 
ceedings in accordance with such mandate, and that the 
defendant recover of and from the plaintiff the sum of 
Four Hundred One Dollars and Seventy-five Cents ($401.75) 
as costs, and that he have execution therefor. 

June 13th, 1944. 

0. R. Luhring, 

Justice. 

Seen: 

R. E. Lynch 

Atty for Pit. 
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2 [Filed Jun 14 1944 Charles E. Stewart, Clerk] 

Motion to Stay Further Proceedings. 

Now comes the defendant, by liis undersigned attorneys 
and moves the Court to stay further proceedings herein 
until the plaintiff pays the costs heretofore accrued by 
reason of the judgment of the Court of Appeals for this 
District and the order of this Court, the time for payment 
of said costs to be fixed by this court, otherwise this cause 
to stand dismissed. 

Charles TV\ Arth 
Albee Building, 

John H. Burnett 
000 F Street, Northwest 
Attorneys for Defendant 

j- 

• ***••* 


o [Filed Jul 7 1944 Charles E. Stewart, Clerk] 

Affidavit of John T. Varner 

District of Columbia, ss: 

John E. B. Varner, being first duly sworn, on oath deposes 
and says that he is the plaintiff in the above entitled cause 
and upon information and belief states that the defendant 
Henkel has not paid nor is he obliged to pay any of the 
costs in this case, either in this Court or in the appellate 
court; that all of the said costs have been paid by the 
Aetna Casualty & Surety Company, or one of its affiliated 
corporations. 


John E. B. Vabner 
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Subscribed and sworn to before me this 28th day of June, 
1944. 


Emily V. McKenzie 

Notary Public , D. C. 


* * * * * # * 


4 [Filed Dec 19 1944 Charles E. Stewart, Clerk] 

Order (1) Granting Leave to Amend and (2) Denying 
Motion to Stay Proceedings 

Upon consideration of (1) plaintiff’s motion to amend 
and of (2) defendant's motion to stay proceedings, and 
after argument thereon by counsel for the respective parties, 
it is by the Court this 19th day of December, 1944, 

• 

Ordered as follows: 

1. That plaintiff’s motion to amend and supplement com¬ 
plaint be and the same is hereby granted. 

2. That defendant’s motion to stay proceedings until the 
costs have been paid is hereby denied. 

David A. Pine, 

Justice 

******* 


5 [ Filed Dec 19 1944 Charles E. Stewart, Clerk ] 

Motion of Security for Costs 

The defendant moves the Court to require the plaintiff 
to give security for all costs and charges that may be ad¬ 
judged against plaintiff on the final disposition of this cause 
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for the reason that plaintiff is a non-resident, having moved 
from the District of Columbia since the trial of this case. 

Charles W. Aeth 
Albee Building 
John H. Burnett 
600 F Street, N. W. 
Washington, D. C. 
Attorneys for Defendant. 

\ 

6 [Filed Feb 6 1945 Charles E. Stewart, Clerk] 

Order for Security for Costs 

This cause coining on to be heard upon defendant’s mo¬ 
tion for security for costs, and thereupon, upon consider¬ 
ation thereof, it is by the Court this 6th day of February, 
1945, 

Ordered, that plaintiff herein give security for all costs 
and charges that may be adjudged against him on the final 
disposition of this case by giving an undertaking therefor, 
with surety approved by the Court, in the penal sum of 
One Hundred Dollars or, in lieu thereof, post Fifty Dollars, 
in cash, the same to be posted by the plaintiff on or before 
the 17th day of February, 1945. 

Matthew F. McGuire 

Justice. 

• •••••• 

7 Memorandum 

February 21, 1945 

Security for costs in amount of $100.00 approved and 
filed. 
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